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Federal Trade Laws

that Shape

Business Practices

By

MicHAEL H. ERDMAN, EsQ.

The affects that produce professionals should know

his article briefly describes three significant

federal trade statutes—the Sherman Antitrust

Act, the Co-operative Marketing Associations
Act, and the Agricultural Fair Practices Act—each of
which shapes the marketing and other business practices
of produce professionals throughour the United States.
The term trade statutes as used in this article refers to acts
of Congress thar relate to commerce in general or a pat-
ticular industry; while the Perishable Agricultural
Commodities Act (PACA) is a trade statute, its focus
upon licensure, transactions, grievances, etc. is beyond
the scope of this article.

The three trade statutes discussed here are imporrant
to producers of agricultural products because they
directly impact the manner in which such producers can
marker or sell their product {e.g., the propriety of agree-
ments with rivals relating to price, outpur, or allocation of
geographic markers). A workiy knowledge of these
stacutes is essential in order for an agricultural producer o
know whether his or her business practices are protected
by law or considered illegal and thus subjecting the pro-
ducer to civil and possibly criminal liability.

I

One of the most frequently utilized federal trade

" statutes by private litigants and the federal government is
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the Sherman Anritrust Act. While the stacute was enacted
back in 1890, it remains cne of the bedrocks of federal
antitrust law. Section 1 of the Sherman Act provides thar
“[e]lvery contract, combination . . . or conspiracy, in
. is hereby declared to be illegal.”
Thus, Section 1 rargets collective action (although parallel
conducr may suffice) that restrains trade.

restraint of trade . .

Such restraints may relate to price or non-price terms
and cypically consist of horizontal (i.e., between producers
to set prices) or vertical (i.e., berween a producer and a
distributor to maintain price minimums) agreements, as

| Key Elements

Three significant federal trade statuies shape the marketing and
other business practices of produce professionals throughout the
United States. The thrae laws are highlighted here.

O—m Unless otherwise exempted, the Sherman Act applies to the
conduct of producers, cooperatives, joint ventures, and
associations.

O—= The Co-cperative Marketing Associations Act provides a lim-
ited exemption from the antitrust laws to qualified associa-
tions of farmers, planters, ranchmen, dairymen, and nut of
fruit growers.

O~ The Agriculfural Fair Practices Act is designed to protect agri-
cultural producers who form or join agriculiural associations.

To learn more about each key element, look for the C—=  through-
out the article.




well as agreements to divide markets, boy-
cortt rivals, or tie products. However, while
the law uses the phrases “every” and
“restraint of trade,” the courts have consis-
tently interprered Section 1 to bar only
unreasonable restraints of trade. The courts
employ multiple schemes to analyze the rea-
sonableness of any given restraint, depend-
ing upon the nature thereof.

O—m Unless otherwise exempted, the
Sherman Act applies to the conduct of pro-
ducers, cooperatives, joint ventures, and
associations, among others. Examples of
joint efforts that would be prohibited by the
Sherman Act include agreements to restrict
the output of certain commodities and/or
fix the price quoted for the same to distribu-
tors. Violations are typically prosecuted by
private litigants, the United Srates
Department of Justice, or the Federal Trade
Commission. Violators may be exposed to
both civil and criminal liability, which could
include an injunction, treble damage award
(i.e., tripling damages allowed by state
statute in certain types of cases), payment of
opponent’s attorneys fees and costs, incar-
ceration, and fines. Of course, the Sherman
Act prohibits or restricts other conduct as

well (e.g., monopolization and attempts to
monopolize), but this arricle is limited to

_Section 1.

Co-operative Marketing Assodiutions Act

O—m In 1922, responding to a depres-
sion of agricultural prices in the years fol-
lowing World War I, Congress enacted, and
the president signed, the Co-operative
Marketing Associarions Acr, commonly
Jenown as the Capper-Volstead Act. This act
provides a limited exemption from the
anticrust laws (including Section 1 of the
Sherman Act) to qualified associations of
farmers, planters, ranchmen, dairymen, and
nut or fruit growers.

Because of the perishable nature of agri-
cultural and ranching products, it was long
recognized that farmers and ranchers (and
others similarly situated) were particularly at
the mercy of buyers and middlemen with
respect to the prices paid for their products.
Unlike a producer of dty or durable goods, a
producer of apples, for example, faced with
what it regarded as an unreasonably low
price offer for its goods, was not in a
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position to pull its products from the mar-
ketplace to wait until a better offer came
along. Within a matter of days, the apples
would rot and become worthless.

That harsh reality—coupled with the
fact that in the early decades of the
Tiwentieth Century, most farms, orchards,
and ranches were small family-owned enter-
prises—gave rise to a call for legislative
action to give such small farmers and ranch-
ers special protection from the antitrust Jaws
that would normally apply to producers of
agricultural goods.

Capper-Volstead expanded the pre-
existing limited exemption from che
antitrust laws for labor organizations and
human labor generally contained in the
Clayton Antitrust Act (enacted in the U.S.
1o remedy antitrust law deficiencies created
under the Sherman Antitrust Act) to
include voluntary cooperative associations
formed for the purposes of producing, han-
dling, and marketing agricultural and farm
or ranch products, including those associa-
tions that are capitalized, but only if “no
member of the associarion is allowed more
than one vote because of the amount of
stock or membership capita.l he [or she] may
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own therein, or . . . that the association does
not pay dividends on stock or membership
capital in excess of 8 per cent per annum.”

Now, with the protection of the Capper-
Volstead Act, farmers, ranchers, and agricul-
tural producers in general can band rogether
(withoue fear of antitrust reprisal) and in the
limited frame of an agricultural association,
among other things: set prices by which their
goods will be sold, limit output of goods, and
restrict the geographical area in which such
goods would be sold—all activities that would
normally be illegal under the antitrust laws.

This exemption, however, is neither
unlimited nor absolute. The Capper-Volstead
Act permits the secretary of agriculture to file
a complaint against any association that, in
the Secretary’s opinion, “monopolizes or
restrains trade in interstate or foreign com-
merce to such an extent that the price of any
agricultural product is unduly enhanced by
reason thereof.” This provision, with its
admirredly vague standard of monopolization
and restraint of wade, is designed to ensure
that, at the discretion of the agriculture
department, the interests of the consuming
public will not be totally subject to the deci-
sions of agricultural associations.

Importantly; the restraints imposed by the
agsociation must only be between association
members and cannot include or invalve any
third parties. Therefore, the antitrust exemp-
tion would not extend to an agreement
between a qualified association and, for exam-
ple, a middleman distributor, to limit sales of
a particular agricultural product in a restricted
geographic area. While the members of the
association could agree among themselves to

such a restriction, once they bring the third
party into the deal, the antitrust exemption
no longer applies. )

Also, all (not “many” or “most”) of the
members of the association, must be engaged
in businesses (e.g., farming, ranching, etc.)
that the act specifically mentions. The inclu-
sion of any persons in the association who do
not engage in such business will cause the
entire organization to lose its exemprion.
Thus, continuing with the example in the
preceding paragraph, if the middleman dis-
tributor of agricultural goods, who is not
himself or herself a farmer, becomes a mem-
ber of the association, the association will lose
its antitrust exernption.

Backed by the protection of the
Capper-Volstead Act, the agriculmrz] associa-
tion can be a valuable and effective tool
for farmers, ranchers, and others in their
continuing strugele to achieve financial
parity with their non-agriculrural
wage-carning and product-producing
brethren in Ametican society.

Agricultural Fair Practices Act

O—m Somewhar related to the Capper-
Volstead Act is the Agricultural Fair Pracrices
Act. This law, enacted in 1968 and designed
to protect agricultural producers who form
or join agricultural associations, makes it
unlawful for anyone (including handlers
of produce) to engage in any of the
following practices:

1. 1o coerce any producer in the exercise
of his or her right to join and belong to an
association of producers, or o refuse to deal
with any producer because of the exercise of
such rights; _ .

2. to discriminate against any producer
with respect ta price, quantity, or other term
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of purchase, acquisition, or handling of
agricultural products because of his/her
membership in or contract with an
association of producers;

3. to coerce or intimidate any producer to
enter into, rmaintain, breach, cancel, or termi-
nate a membership agreement or marketing
contract with an association of producers;

4. to pay or loan money, or give anything
of value, or offer any inducement or reward
to a producer for refusing to or ceasing to
belong to an association of producers;

5. to make false reports abour the
finances, management, or activities of associ-
ations of producers or handlers;

6. to conspire, combine, agree, or atrange
with any person to do anything in violation
of the act.

Accordingly, as an example, the act pro- -
hibits anyone from coercing a producer to
refrain from joining, or to terminate mem-
bership in, an association of producers.
Another section of the act, designed to pro-
tect the handlers of produce, provides that
notwithstanding the foregoing prohibitions,

. any handler is free, in effect, to deal or not to

deal with any association of producers.

The act can be enforced in two basic
ways: by the secretary of agriculture’s request
to the attorney general to file a civil lawsuit in
federal court seeking an injunction to prevent
or sct aside any pracrices found to be in viola-
tion of the act and/or by the filing of a pri-
vate civil suit in federal court by any person
injured or about to be injured as a result of
any violation of the Act. In the case of such
private lawsuit, the court, in its discretion,
may award the prevailing party 2 reasonable
artorneys’ fee as part of the relief granted.

Of course, this article provides only a brief
introduction to the Sherman Act, Capper-
Volstead Act, and Agricultural Fair Practices
Act.,
require knowledge of factual particularities
and. statutory interpretation before one can
draw any conclusions or make any recom-

Obviously, numerous issues arise that

mendations. As a produce professional, you
should now have some general familiarity
with one type of antitrust prohibition, lim-
ired immunirty for certain producer associa-
tions, and legal protections for members of
such associations. EZ
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